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GUI DELI NES FOR ECONOM C ANALYSI S OF
FI SHERY MANAGEMENT ACTI ONS

| NTRODUCTI ON

The purpose of this docunent is to provide gui dance on
under st andi ng and neeting the procedural and anal yti cal
requi renents of Executive Oder (E. O) 12866 and the Regul atory
Flexibility Act(RFA)(5 U.S.C. 601 et seq.) for regulatory actions
of federally managed fisheries. However, much of the guidance
provided in this docunent is relevant for other types of
regul atory actions that are subject to E.O 12866 and t he RFA

The National Marine Fisheries Service (NMFS) prepares a
Regul atory I npact Review (RIR), which includes an analysis of the
econom c effects of the preferred and alternative actions. One
of the purposes of the RIRis to conply with the requirenents of
E.O 12866, except for the periodic review of significant
regulations. The RIRis intended to assist the Councils and NVFS
in selecting the regulatory approach that maxi m zes net benefits
(i ncluding potential economc, environnental, public health and
safety, and other advantages; distributive inpacts; and equity),
unl ess a statute requires another regul atory approach.

Regul atory Flexibility Act Analysis (RFAA) is necessary to
satisfy the requirenents of the RFA. The RFAA shoul d assess the
i npacts of the proposed/final rule on small entities and descri be
steps the agency has taken to m nimze any significant econom c
i npact on small entities while still achieving regulatory goal s.
The general intent of the RIR and RFAA anal ytical and process
requirenents is to nmake the decision process open and transparent
so that all can understand the what, where, and why of regulatory
deci si on- maki ng and can agree that the required steps of the
process were followed. The econom c anal yses provi de deci sion-
makers and the public with the agency’s best estinates of the
i npacts of proposed actions and of their alternatives.

These Cui delines were devel oped by a team of NMFS
econom sts, Regional Fishery Managenent Council (Council) staff,
attorneys fromthe O fice of General Counsel/Departnent of
Commerce (OGC/ DOC), and attorneys fromthe National Cceanic &

At nospheric Adm nistration General Counsel for Fisheries
(NQAA/CCF). In conparison to the previous R R RFAA gui deli nes,
t hese gui delines --

. | ncorporate the revisions to the RFA nade by the Snmall
Busi ness Regul atory Enforcenent Act.
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. Revi se the guidelines the agency will use to certify that a
proposed regulation will not have a significant econom c
i npact on a substantial nunber of small entities.

. Pl ace greater enphasis on the need for the Councils and NVFS
to have pl anning docunents such as draft econom c anal yses
at their disposal prior to identifying the preferred
alternative. These docunents should provide information on
the economc effects of the selected alternatives, including
effects on small entities. Also, these docunents would be a
source of information for solicitation of early public
coments on the expected effects of the selected
al ternatives

. Recogni ze the many simlarities between the anal yses
required in RIR s and RFAA s by recommendi ng key topic areas
and organi zation for the regulatory analyst to consider when
preparing the regul atory anal ysis.

. Recogni ze the growi ng regul atory enphasis on protected
resources and habitat by recommendi ng that anal ysts
hi ghli ght, where appropriate, the effects on the non-
consunptive uses of fisheries, other living marine
resources, and the benefits derived fromthese resources and
their habitats.

Al though the RIR and the RFAA should be undertaken by those
W th econom c expertise, these guidelines are witten to ensure
t hat non-econom sts understand what should be in the RIR and the
RFAA.  When undertaking the RIR and the RFAA, the analyst is
expected to nake a reasonable effort to organi ze the rel evant
i nformati on and supporting anal yses, given the significance of
the issue, projected tinme tables, and avail able resources. At a
m nimum the RIR and the RFAA should include a good qualitative
di scussion of the economc effects of the selected alternatives.
Quantification of these effects is desirable, but the anal yst
needs to wei gh such quantification against the significance of
the issue and avail abl e studies and resources. Cenerally, a good
qual itative discussion of the expected effects would be better
t han poor quantitative anal yses.

Econom ¢ anal yses are also required to varying degrees under
t he Magnuson- St evens Fishery Conservation and Managenent Act
(Magnuson- St evens Act), the National Environnmental Policy Act
(NEPA), the Endangered Species Act (ESA), and other applicable
| aws. The anal yst should be aware of these other |aws as he/she
wll often be working with other anal ysts conducting anal yses to
nmeet the requirenents of these laws. For exanple, section
303(a)(9) of the Magnuson-Stevens Act requires a Fishery I npact
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Statenment (FI'S). This includes an analysis of the effects of a
proposed action on participants in the fishery and on fishing
comuni ties.

Anal yses of regulatory actions for federally nmanaged
fisheries should strive to sinultaneously neet the requirenents
of E.O 12866, the RFA, and other |aws, including Magnuson-
Stevens Act, NEPA, and ESA. Appendi x A contains brief
descriptions of the requirenents of these |laws. The anal yst
shoul d consult guidelines for these other |aws contained in the
NMFS “Rul emeki ng and the Regul atory Process Not ebook” avail abl e
fromthe NVFS O fice of Sustainable Fisheries.

Econom ¢ anal yses done early in the devel opnment of the
regul atory process, along wth biological, environnental, and
social information, allow decision-makers to identify and explore
the full range of managenent alternatives. Integrating the
anal ytical requirements of the RIR, the RFAA, and ot her econom c
anal yses into the Council and NMFS deci si on-maki ng process wl |
ensure that the best scientific information avail able can be
used. Decision-makers will have a full suite of information
avai l abl e to nmake inforned decisions for the resources and for
all those who benefit fromthem

The | evel of analysis may be constrained by a | ack of
avai |l abl e data and quantitative nodels. However, the analysis
conducted should be sufficient to allow the Council and NMFS, on
behal f of the Secretary of Conmerce, to nmake infornmed decisions
and to present, quantitatively or qualitatively, the expected
econom c effects for the managenent alternatives under
consideration (i.e., the selected managenent alternatives).

These guidelines identify a step-w se approach that wll aid
in identifying data requirenents and conducting econom c anal yses
for regulatory actions. Although these guidelines focus on
econom ¢ anal yses for neeting the requirenents of E O 12866 and
the RFA, it should be enphasized that the first step in the
devel opment of a fishery managenent plan or a regulatory action
for a federally managed fishery (other than identifying the goals
and objectives) is a description of the biological, economc,
social, and cultural characteristics of the fishery. This
integrated nmulti-disciplinary approach in describing the fishery
provi des information on the data avail abl e and enabl es the
analyst to identify data required for the anal yses.

The foll owm ng sections present details on the process and
anal yses to satisfy the requirenents of E O 12866 and t he RFA
Section Il provides a general framework that could be utilized
for econom c anal yses of regulatory actions. 1In Section IIl, the
recommendation is nade to have a prelimnary anal ysis of the
econom c effects of the selected alternatives available prior to
the determnation of the preferred alternative. Sections IV and
V describe the specific analytical and procedural requirenents
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for regulatory actions for federally managed fisheries as
established by E.O 12866 and the RFA, respectively.

This docunent is also likely to serve as a reference
docunent. In this regard, it makes explicit use of cross
referencing and indicates to the reader where to turn for greater
details. The repetition of key ideas or concepts intends to aid
t he reader.

1. GENERAL FRAMEWORK FOR ECONOM C ANALYSES OF REGULATORY
ACTI ONS

These gui delines do not prescribe nethods. Rather, they
identify analytical elenents that should be addressed and
identify the scope of analysis required under applicable | aw.
Enbodied in these guidelines is the principle that a well
devel oped qualitative analysis nmay be preferable to a poorly
speci fied conpl ex anal ytical nodel. Econom sts may use several
anal ytical options to neet the spirit and requirenents of E O
12866, the RFA, and ot her applicable laws. The appropriate
opti ons depend on the circunstances to be anal yzed, avail able
data, the accunul ated knowl edge of the fishery and of other
potentially affected entities, and on the nature of the
regul atory action. The options may include, but are not limted
to, conplex nmulti-sector bioeconom c nodels, sparser static
breakeven anal ysis, theory-infornmed qualitative descriptions, and
ot her accepted forns of econom c anal ysis.

A broad conceptual framework conbini ng biol ogica
information with fishery economcs is needed for both qualitative
and quantitative analysis of fishery managenent acti ons.

Anal ysis of fishery regulatory actions requires considering the
rel evant soci ol ogical, econom c, and biol ogi cal aspects of a
fishery. The econom c anal yses of the effects of alternative
managenent actions are expected to include both quantifiable
measures and qualitative neasures of the effects that are
difficult to quantify but, neverthel ess, essential to consider.

Anal ytical requirenents for E.Q 12866 and the RFA overl ap
substantially. Although benefit-cost analysis is promnent in
nmeeting the intent of E.O 12866, it also requires broad
consideration of the distributive effects and econom ¢ burden
that nmay be inposed on individuals, businesses of differing
sizes, as well as small communities and governnental entities.
Thus, the level and types of analyses required under E. O 12866
mrror to sonme extent those required under the RFA to anal yze the
effects on small entities.

Meeting the broad anal ytical requirenents of E.O 12866
requires consideration of both benefits and costs of regulatory
alternatives froma national perspective as well as fromthat of
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the private individual or firm

But, even though the analytical requirenments are simlar,
the RFA has specific process and content requirenents that are
not contained in E. O 12866. Likew se, E. O 12866 has specific
requi renments not contained in the RFA. Nevertheless, a carefully
desi gned anal ysis can neet both requirenents.

This fishery econom c framework exam nes how a regul atory
action affects demand for fishery products, recreational fishing
opportunities, the supply of such products, and market
interactions, which, in turn, affect fishing decisions and the
conditions of living mari ne resources and their habitats.

Anal ysis of these considerations may be subdivided into four
basi ¢ conponents:

The first conponent is an analysis of potential changes in
prices, quantities produced or consuned, fishing or observational
trips, etc., as a result of changing supply and denand conditi ons
in the marketplace. This information can be used to determ ne
consuner surplus for various fishery products or activities and
provides a partial neasure of net benefits fromthe fishery.
Expected price changes may be characterized by using a graphical
anal ysis accounting for levels of inports, exports, donestic
| andi ngs of substitute and conpl enentary fishery products and
ot her consuner goods, disposable incone, and other effects.

The second conponent is an exam nation of the change in
revenues and_operating costs for firnms or individuals in the
fishery in response to changes in market, biological conditions,
and fishery managenent regulations. Analysis of firmlevel
changes provide an indication of how producer surplus may change
and, for small entities, the inpact of regulatory actions. This
firmlevel analysis characterizes changes in harvesting costs and
outputs in the fishery and may al so be used to assess changes in
potential industry output |evels and fishing season |ength.
Sim |l ar anal yses can al so be devel oped for the recreational
sector and for non-consunptive users of the resource.

The third conponent is an analysis of how the regulation is
expected to affect fishing fleets. Fleet size and conposition
change in response to nmarket prices, biological conditions, and
the regulatory environnment. Consideration of price and operating
cost changes will permt an evaluation of how fleet size and
conposition may change. In the absence of either reliable cost
or price data, a qualitative discussion of changes in fleet size
and conposition nmay be presented. Participation rates within
recreational fishing nodes and for non-consunptive user groups
shoul d be addressed in a simlar manner.

The fourth conponent of this econom c franmework makes use of
t he bi ol ogi cal analysis that explains the response of the stock
or stocks of living marine resources to the proposed regul ation.
Fishing nortality is a function of effort levels that are
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determ ned by market and bi ol ogi cal conditions and by fishery
regul ations. By treating the change in stock size as a factor in
t he econom c objectives of individual fishernen or of the fleet
as a whole, anticipated changes in fishing effort and its inpact
on the subsequent size of fish stocks and other living marine
resources can be evaluated. It should be renenbered that non-
consunptive user groups assign values to the resource. These
non-consunptive values may affect optimal stock sizes.

By nel ding these four conponents into an overall fishery
econom ¢ framework, a reasoned assessnent of the expected
direction of change in net benefits to the nation, as well as the
specific effects on individual small entities for a proposed
regul atory action, may be evaluated. For each of the four
conponents di scussed above, a quantitative analysis should be
substituted for a qualitative analysis when this is the
appropriate opti on and when adequate data, resources, and

defensi bl e anal ytical nodels are available. It should be noted
that a conplex enpirical nodel is not necessarily needed to
anal yze proposed changes for all regulatory actions. |In many

cases, the analysis wll consist of a mx of qualitative and
guantitative information. The resulting estimtes of the changes
in the consuner surplus associated with use and non-use val ues,
producer surplus, managenent and enforcenent costs, fleet size,
enpl oynent, and stock abundance are exanples of the types of
information that may be used by fishery nanagers to determ ne
whet her their objectives and goals are achi evable and to conpare
regul atory alternatives.

I'11. PRELI M NARY REGULATORY ECONOM C EVALUATI ON

Al t hough there are no statutory requirenents to do so, NMFS
recommends that a prelimnary eval uation describing the expected
econom c effects of the selected alternatives be undertaken when
the alternatives are devel oped but before a preferred alternative
is identified and certainly, before Councils or NVFS approve any
regul atory action. The primary intent for this recomended
analysis is to provide early consideration of economc effects of
regul atory action, not to delay or put up roadbl ocks to action.

In addition, such prelimnary econonm c anal yses coul d be
used to solicit early public coments on the expected econom c
effects of the alternatives proposed and a platformfrom which
information could be obtained to address the requirenents of
various applicable laws (e.g., E. O 12866 and the RFA). The
prelimnary eval uation should be included in the docunent that
goes out to public hearing or for public comment.

For purposes of these guidelines, this prelimnary analysis
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will be |abeled a “Prelimnary Regul atory Econom ¢ Eval uati on”
(PREE). The PREE shoul d descri be the general econom c effects
that nay be reasonably anticipated to occur upon inplenmentation
of a managenent action. In keeping with applicable |law (E. O
12866 and the RFA), these effects may include effects on net
benefits, distributive inpacts, and small and large entities.
Dependi ng on the specificity of the alternatives and the
nunmber and conplexity of proposed alternatives, the PREE may be
largely qualitative or may provide quantitative estimtes of
econom c inpact. At a mninum a qualitative discussion of the
expected econom c i npacts of the proposed alternatives should be
provided. A quantitative analysis should be substituted for
qualitative assessnents when avail able data and resources are
avai |l abl e. However, given the prelimnary nature of the
anal ysis, the anal yst should use reasoned judgnent in determ ning
the I evel of analysis necessary for a particul ar issue.
Regar dl ess of which approach is used (qualitative, quantitative,
or a conbi nation of both), the PREE should provide the reader
with an overall framework for assessing econom c inpacts.

V. REGULATORY | MPACT REVI EW

The objective of Executive Order (E. O ) 12866 (58 FR 51735,
Cctober 4, 1993) is to inprove the Federal regulatory system
One of the purposes of the RIRis to conply wwth the requirenments
of EEO 12866. The regul atory philosophy of E.O 12866 is
reflected in the follow ng statenents:

Federal agencies should pronul gate only such

regul ations as are required by |aw, are necessary to

interpret the law, or are made necessary by conpelling

public need, such as material failures of private
markets to protect or inprove the health and safety of
the public, the environment, or the well-being of the

Aneri can people. |In deciding whether and how to

regul ate, agencies should assess all costs and benefits

of available regulatory alternatives, including the

alternative of not regulating. Costs and benefits

shal | be understood to include both quantifiable

measures (to the fullest extent that these can be

usefully estimated) and qualitative nmeasures of costs
and benefits that are difficult to quantify, but
neverthel ess essential to consider. Further, in
choosi ng anong al ternative regul atory approaches,
agenci es shoul d sel ect those approaches that maxim ze

net benefits (including potential econom c,

environmental, public health and safety, and ot her

advant ages, distributive inpacts; and equity), unless a
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statute requires another regul atory approach.

To ensure that the agencies' regulatory prograns are
consistent wth this phil osophy, agencies should adhere
to the followng principles, to the extent permtted by
| aw and where applicabl e:

(1) Each agency shall identify the problemthat it
intends to address (including, where applicable, the
failures of private markets or public institutions that
warrant new agency action) as well as assess the
significance of that problem

(2) Each agency shall exam ne whet her existing

regul ations (or other |aw) have created, or contributed
to, the problemthat a new regulation is intended to
correct and whether those regul ations (or other |aw
shoul d be nodified to achieve the intended goal of

regul ation nore effectively.

(3) Each agency shall identify and assess avail abl e
alternatives to direct regulation, including providing
econom c incentives to encourage the desired behavior,
such as user fees or marketable permts, or providing
i nformati on upon which choi ces can be nade by the
public.

(4) In setting regulatory priorities, each agency
shal | consider, to the extent reasonable, the degree
and nature of the risks posed by various substances or
activities wwthin its jurisdiction.

(5) \When an agency determnes that a regulation is the
best avail able nmethod of achieving the regul atory
objective, it shall design its regulations in the nost
cost-effective manner to achieve the regul atory
objective. In doing so, each agency shall consider

i ncentives for innovation, consistency, predictability,
the costs of enforcenent and conpliance (to the
governnment, regulated entities, and the public),
flexibility, distributive inpacts, and equity.

(6) Each agency shall assess both the costs and the
benefits of the intended regul ation and, recogni zing
that sonme costs and benefits are difficult to quantify,
propose or adopt a regulation only upon a reasoned
determ nation that the benefits of the intended
regulation justify its costs.
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(7) Each agency shall base its decisions on the best
reasonabl y obtai nable scientific, technical, economc,
and ot her information concerning the need for, and
consequences of, the intended regul ation.

(8) Each agency shall identify and assess alternative
forms of regulation and shall, to the extent feasible,
speci fy performance objectives, rather than the
behavi or or manner of conpliance that regul ated
entities nmust adopt.

(9) \Wherever feasible, agencies shall seek views of
appropriate State, local, and tribal officials before
i nposi ng regul atory requirenents that m ght
significantly or uniquely affect those governnenta
entities. Each agency shall assess the effects of
Federal regulations on State, |ocal, and tri bal
governments, including specifically the availability of
resources to carry out those mandates, and seek to

m nimze those burdens that uniquely or significantly
af fect such governnental entities, consistent with
achieving regul atory objectives. In addition, as
appropriate, agencies shall seek to harnoni ze Federal
regul atory actions with related State, |ocal, and
tribal regulatory and ot her governnental functions.

(10) Each agency shall avoid regulations that are
i nconsi stent, inconpatible, or duplicative with its
ot her regul ations or those of other Federal agencies.

(11) Each agency shall tailor its regulations to

i npose the | east burden on society, including

i ndi vidual s, businesses of differing sizes, and ot her
entities (including small conmmunities and gover nnent al
entities), consistent wth obtaining the regulatory
obj ectives, taking into account, anong other things,
and to the extent practicable, the costs of cunulative
regul ati ons.

(12) Each agency shall draft its regulations to be
sinple and easy to understand, with the goal of

m nimzing the potential for uncertainty and litigation
arising fromsuch uncertainty.

V. 1. Key Elenents of the Requlatory I|Inpact Review
The key elenments of the Regul atory | npact Review
(RIR) include --
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. A description of the managenent objectives;

. A description of the fishery;

. A statenent of the problem

. A description of each selected alternative?,
including the “no action” alternative; and

. An econom ¢ anal ysis of the expected effects of
each selected alternative relative to the
basel i ne2.

| f these elenents are already included in another section of
t he docunent, the appropriate section nust be referred to under
the RIR

I f a proposed action is determned to be significant under
E.O 12866, the anal ysis undergoes further scrutiny by the Ofice
of Managenent and Budget (OMB) to ensure that it neets the
requirenents of E.O 12866. A “significant regulatory action”
means any regulatory action that is likely to result in a rule
that may --

. Have an annual effect on the econony of $100
mllion or nore or adversely affect in a materi al
way the econony, a sector of the econony,
productivity, conpetition, jobs, the environnent,
public health or safety, or State, l|local, or
tribal governments or comunities;

. Create a serious inconsistency or otherw se
interfere with an action taken or planned by
anot her agency;

. Materially alter the budgetary inpact of
entitlenents, grants, user fees, or |oan prograns
or the rights and obligations of recipients
t hereof; or

. Rai se novel |egal or policy issues arising out of
| egal mandates, the President’s priorities, or the

1Throughout this docunent, the term*“selected alternatives” refers to
the alternatives a Council or NWFS determnes will be analyzed in the RIR

2The baseline is what is likely to occur in the absence of the proposed
action; i.e., the status quo.
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principles set forth in the Executive O der.

RIR “Qbj ectives” Section. The managenent objectives shoul d
be di scussed or referred to so that they can be used as criteria
in the evaluation of the potential success or failure of
al ternative managenent neasures.

Fi shery managenent objectives nmust often take into account
the requirenments of nmultiple |laws and nmandates, such as the
Magnuson- St evens Act, E. O 12866, the RFA, NEPA, UMRA, ESA, and
MWPA. These | aws and mandates should be referred to as
appropriate. A summary of the requirenments of these other
applicable laws is included in Appendi x A

RIR “Description” Section. The description of the fishery
shoul d i nclude a description of how the fishery is conducted, the
utilization pattern, trends, observed deviations, and the current
status. This description should provide managers w th insight
into who is fishing, when and where fishing occurs, what species
are targeted and caught, the nunbers and sizes of businesses
involved in the fishery and supporting activities, and
rel ati onship of various segnents of the affected industry.

RIR “Problem Statenent” Section. The probl em statenent
shoul d identify the problemthat it intends to address
(1 ncludi ng, where applicable, the failures of private markets or
public institutions that warrant new action by the agency) as
wel | as assess the significance of that problem It should also
exam ne whet her existing regulations (or other |aw) have created,
or contributed to, the problemthat a new regulation intends to
correct and whet her those regul ations (or other |Iaw should be
nodi fied to achieve nore effectively the intended goal of the new
regul ati on.

RIR “Alternatives” Section. The Council or NWVFS, not the
analyst, is required to ensure that a range of feasible
alternatives is included in the regulatory docunent. Although no
m ni mum nunber of alternatives nust be anal yzed, the Council or
NVFS shoul d consider the "no action"” alternative and the nobst
significant other alternatives. The “no action” alternative
shoul d be the basis of conparison for other alternatives.

However, the “no action” alternative does not necessarily nean a
continuation of the present situation, but instead is the nost
likely scenario for the future in the absence of other

al ternatives

Sonetines, alternatives are elimnated fromfurther
consideration early in the regulatory process. Exanples include
alternatives that are determned to be infeasible for various
reasons. To enhance the adm nistrative record, these elimnated

Page 11



alternatives should be included in an appendi x to the final
docunment with a brief explanation of why they were elim nated
fromfurther consideration

Each selected alternative should be described conpletely.
| nformati on should be presented in detail on the neasures to be
i nposed, the process of inplenenting the neasures, and the timng
for inplenentation.

V. 2. Anal ysis of Alternatives

The objective of the analysis is to describe clearly and
conci sely the economc effects of the various alternatives. This
will enable the agency to determne the regulatory alternative
t hat maxi m zes net benefits to the nation, including potenti al
econom c, environnmental, public health and safety, and ot her
advant ages, distributive inpacts, and equity. Econom c anal ysis
can provide a quantitative or qualitative estimate of changes in
net benefits expressed in nonetary ternms. Econom ¢ anal ysis can
al so provide the basis for describing the distributive inpacts of
regul atory actions. For distributive anal yses, characterization
of the magnitude and the direction of change in the distribution
of benefits and costs of regulatory actions are of principal
concern. If substantial differences in distributive inpacts
anong the selected alternatives exist, the analysis can provide
an estimate of the differences in net econom c benefits anong the
selected alternatives, as well as an estimate of the
di stributional differences anong those alternatives.

As a basis for estimating the effects of the managenent
measures, the analyst should conpare, in a straightforward
manner, how the fishery and its various conponents woul d operate
under each selected alternative. The cunulative inpact of each
selected alternative wthin a managenent neasure shoul d be
anal yzed to the extent practicable. The analyst should al so
consi der each elenent of a proposed neasure separately when a
selected alternative contains a nunber of distinct neasures. For
exanple, if a Council proposes three separate alternatives for a
fishery that each includes mninmmfish size, possession limt /
trip limt, and cl osed season, the individual and conbi ned
effects of each managenent neasure shoul d be anal yzed by
alternative. The conponents of the analysis are described bel ow

I V. 3. Identification of Expected Effects

The types and direction of expected effects on the |living
marine resources, their habitats, and those who benefit from
t hese resources should be discussed. The types of effects to
consi der include the foll ow ng:

. Changes in net benefits within a benefit-cost franework.
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. Changes in benefits and costs of groups of individuals,
busi nesses of differing sizes, and other entities (including
smal | communities and governnental entities).

. Changes in inconme and enploynent in fishing communities.
. Cumul ative inpacts of regul ations.
. Changes in other social concerns.

Such effects are the product of regulatory action-induced
changes to the foll ow ng:

. The goods and services that are available fromthe use and
exi stence of living marine resources and the benefits they
provi de.

. The factors of production (e.g., capital, labor, and |iving

mari ne resources) used to provide those goods and servi ces,
the cost of and returns fromusing the factors of
production, and the paynents nmade for their use.

V. 3. a. Changes in Net Benefits within a Benefit-Cost Franmework

Benefit-cost analysis is conducted to eval uate the net
soci al benefit arising fromchanges in consuner and producer
surpluses that are expected to occur upon inplenentation of a
regul atory action. The proper conparison is ‘“wth the action’ to
‘W thout the action’ rather than to ‘before and after the
action,’ since certain changes nmay occur even w thout action and
shoul d not be attributed to the regulation. In general, benefits
are neasured by wllingness to pay (WIP), and costs, by
opportunity costs. Opportunity costs reflect the foregone
benefits fromthe use of a resource in one activity as conpared
to the best alternative use?d.

Benefits nmay accrue as surpluses to consuners or producers.
Total Consuner Surplus (CS) is the difference between the anounts
consuners are willing to pay for products or services and the
anounts they actually pay. Thus CS represents net benefits to
consuners. Net benefit to producers is producer surplus (PS).
Total PS is the difference between the anounts producers actually

SAlter natively, willingness to accept (WA) may be used instead of WP.
The choi ce of benefit neasure will depend upon the policy context of the
regul atory change. WP will be appropriate when neasuring benefits for
i ncrenent in market or non-market goods. Although, under certain
ci rcunmst ances, WIP and WIA could yield theoretically equival ent surplus
measures, WA may be preferabl e when val uing decrenments in nmarket or non-
mar ket goods.
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receive for providing goods and services and the econom c cost
producers bear to do so. Econom c costs are neasured by the
opportunity cost of all resources including the raw materials,
physi cal and human capital used in the process of supplying these
goods and services to consuners.

Benefits and costs may accrue to consunmers or producers not
only through their own direct activity, but also through changes
in public expenditures or receipts that may redirect resources
for use el sewhere in the econony. Froma social perspective,
many public expenditures represent transfer paynents in that they
do not require consunption of any additional resources. However,
the public provides a variety of services that do have val ue.

For exanple, enforcenent of fishery regul ations provides econom c
benefits in that enforcenent enters into conpliance behavi or and
that greater conpliance provides greater assurance that the
regulation will achieve its intended purpose. From a budgetary
perspective, the cost of enforcenent is equivalent to the total
public expenditure devoted to enforcenent. The econom ¢ cost of
enforcenent is neasured by the opportunity cost of devoting
resources to enforcenment vis a vis sone other public or private
use and/or by the opportunity cost of diverting enforcenent
resources fromone fishery to another®

Benefits and costs are neasured fromthe perspective of the
nation rather than fromthat of private firnms or individuals.
Benefits enjoyed by other nations are not included, although tax
paynments by foreign owners and export revenues are benefits to
the nation. Because of the national accounting stance,
opportunity costs (whenever possible) rather than accounting
costs are enployed. Forgone interest, depreciation, sone taxes,
and subsi dies are considered transfer paynents, fromthe
perspective of society, rather than expenditures of real
resources and, hence, are considered private rather than econom c
costs. Secondary costs and benefits are generally excluded when
opportunity cost or WIP is used to neasure costs and benefits,
since their inclusion would be double counting. For exanple, the
benefits of a stock-rebuilding programmay be reflected in
i ncreased val ues of participating vessels. Provided economc
costs and benefits are neasured as opportunity costs and WP,
respectively, the capital gains associated with increased vessel
val ue woul d already be reflected in the benefit-cost anal ysis.
| f the analyst were to al so add the increased val ue of capital
assets, this would count the program benefits tw ce.

If there are no market distortions and all goods are traded

“For information on enforcenent costs, allocati ng enforcenent
resources, etc., see chapter 6 of Jon G Sutinen (forthcom ng), Conservation
through Conpliance: the design and inplenentation of conpliance for fisheries
managenent, Ashgate Publi shing.
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in markets, CS and PS can, at |east theoretically, be nmeasured or
approxi mated by market demand and supply curves. PS can
alternatively be calculated fromrevenue and cost data using
opportunity rather than accounting costs.

When there is market failure or relevant nmarket distortions,
such as those that result from non-conpetitive markets, market
supply and demand curves and market prices are biased. The
extent of the bias depends on many factors. It will often not be
possible to neasure the effect of these distortions, but their
possi bl e exi stence and direction of bias should be noted where
applicable. A sensitivity analysis can help shed light on the
i nportance of the bias.

Not all goods and services inportant to consuners are
exchanged t hrough markets and receive market prices. These non-
mar ket goods include environnental anenities, other public goods,
and recreational experiences. These non-market goods can be
categori zed by whether they provide consunptive or non-
consunptive use value (sonetines called direct and indirect use
val ue) or non-use value. Non-use val ue includes existence val ue,
which is the WIP for the existence of a good or service over and
above the WIP for potential or actual use of a good or service.

I ncl udi ng these non-market goods is particularly inportant when
considering habitat, ecosystem and many nmarine mammal i ssues.
Wher ever practicable, these non-nmarket goods should be given
nmonet ary val ues as a consunmer’s WP usi ng non-mar ket val uation
techni ques such as travel cost, stated preference, and hedonic
met hods.

For econom c anal ysis of regulatory actions, changes in net
benefits are measured by the difference in the present val ue of
the di scounted stream of net benefits of regulatory action as
conpared to the status quo. In this context, a positive result
means that the net present value of the regulatory action exceeds
that of the status quo. Conversely, a negative result indicates
that the status quo yields higher net present value than the
regul atory action. Gven that the primary purpose for the
anal ysis is an assessnent of how net benefits nay be expected to
change relative to the status quo, the anal yst may choose to
focus only on those econom c costs and benefits that are expected
to change. |If, for exanple, fixed costs for fishing firns are
expected to be unaffected, any change in costs may be fully
captured by changes in operating costs thereby obviating the need
to estimate fixed costs. Simlarly, if retail nmarket supplies
are not expected to change due to ready availability of inports,
a given regulatory action may have little or no inpact on
consuners. In this instance, changes in net benefits will be
fully captured by factors other than consuner surplus.

In instances where benefits are consi dered equival ent
regardl ess of the regulatory choice and/or where a specific
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action is mandated by statute or sone other binding ruling, a
cost-effectiveness analysis nay be used to nake conparisons
across alternatives. A cost-effectiveness analysis does not seek
to determ ne whether or not regulatory action is warranted.

Rat her, a cost-effectiveness analysis seeks to find the

regul atory design that mnimzes costs. Typically, a cost-

ef fecti veness anal ysis cannot be used to rank regul atory
alternatives as conpared to the status quo.

| V. 3. b. Changes in the Distribution of Benefits and Costs

Changes in the distribution of benefits and costs reflect
changes in the benefits and costs of groups of individuals,
busi nesses of differing sizes, and other entities (including
smal | communities and governnental entities). For businesses,
the change in accounting profit can be used as a neasure of the
change in net benefits. Profit is a widely used termbut is
general ly understood to be the result of subtracting costs from
gross receipts over a period of tinme. Defined in this manner,
calculation of profit will be affected by differences in both
cost-accounting conventions and accounting conventions applied to
gross receipts. Simlarly, the change in net benefits to
governnmental entities can be nmeasured in terns of changes in
revenues and costs using normal accounting practices.

The change in net benefits to consuners can be neasured in
terms of the change in consunmer surplus, just as it would be
measured in a benefit-cost anal ysis.

I'V.3.c. Changes in Incone and Enpl oynent

Regi onal econom ¢ nodel s, including input-output nodels, can
be used to estimate the regional inconme and enpl oynent effects of
alternative regulatory actions. These nodels provide neasures of
the changes in economc activity by region, not neasures of net
benefits. In the absence of these nodels, which can take
substantial tine and effort to devel op and update, base sector
nodel s can be used or qualitative assessnents can be nade.

V. 3.d. Cumul ative | npact of Requl ations

| mposition of nore restrictive or multiple regulations to
control synptons of the comon property externality may result in
ever-increasing costs of managenent borne by fishernmen and ot her
regul ated entities. Although the margi nal econom c effect of
each regul atory action may be small, the cunul ative inpacts of
several such actions over tinme may be large. Accounting for
cunul ative inpacts nmay be of particular concern when nmultiple
framewor k adjustnents are nade between full anendnents to an FMP.
Anal yses that focus on the limted effects of sone managenent
measures could m ss inportant economc effects (both positive and
negati ve) of the managenent program as a whol e.
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Accounting for cunul ative inpacts is difficult conceptually,
and nmuch nore difficult to analyze. One of the difficulties is
determ ning the benchmark to use in assessing the cumnul ative
i npacts. Conceptual or enpirical analyses may need to explicitly
account for the managenent history in a fishery by including
previous regulatory instrunments in the anal yses. By capturing
these effects within the anal ytical framework, cumul ative inpacts
can be nmade explicit for fishery managers.

V. 3. e. Changes in Ot her Social Concerns

The changes with respect to social concerns that are not
captured in the preceding categories of effects should be
addressed. Such concerns may be explicitly or inplicitly
identified in the problemstatenent or they may arise during the
devel opnent and review of alternative nmanagenent acti ons.

IV.3.f. Qualitative Analysis of Expected Economic Effects

At a mninmum a qualitative analysis of the expected
econom c effects of each selected alternative to the status quo
is required. In developing this section, the analyst first
defines the baseline or "no action"” condition, which provides the
standard agai nst which all other alternative actions are
conpared. The baseline is what is likely to occur in the absence
of any of the proposed actions. Once the baseline condition is
established, the increnmental economic effects of each alternative
relative to the baseline can be assessed. The specific economc
effects to be analyzed should fall under the general areas of
concern identified in Section IV.3.(a - e).

When quantifiable nmeasures of the effects cannot be usefully
esti mat ed because of the nature of the data and ot her resources
avai |l abl e for the anal yses, the types and nodel s that woul d be
required to usefully estimte such neasures should be identified.

I V. 3. 9. Quantitative Analysis of Expected Economc Effects

| f adequate data and nodel are available to provide useful
estimates of quantifiable nmeasures of the expected econom c
effects, a quantitative analysis of the effects of the selected
al ternatives should be substituted for the qualitative analysis
described in the previous section, when this is the appropriate
option. The quantitative analysis should use generally accepted
met hods to provide an understanding of the econom ¢ consequences
of the selected alternatives. |In many cases, only a small anount
of quantification will be practicable. This could include, if
appropriate, presenting enpirical analysis from previously
publ i shed sources, focus group input, expert opinion groups, as
well as the analyst’s own econom ¢ analysis. Any such
i nformati on should be used in accordance with applicable
statutes, such as the Federal Advisory Commttee Act (5 U S C
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App.). Good managenent requires that an effort be made to
provi de reasonably precise conparisons of the selected
alternatives

| V. 4. Sunmary of Expected Economic Effects

E.O 12866 defines net benefits in terns of potenti al
econom c, environnmental, public health and safety, and ot her
advant ages; distributive inpacts; and equity. Wth this very
broad definition of net benefits in mnd, the increnental
benefits and costs of all alternatives relative to the "no
action" alternative as a baseline should be summarized in the
schedul e. The schedul e should (1) list all benefits and costs
of each alternative, either nonetized or non-nonetized; (2)
identify when the benefits and costs woul d occur; and (3)identify
to whom the benefits and costs would accrue. Al nonetized
benefits and costs should be in terns of the present val ue and
shoul d be presented as increnental changes relative to the
basel ine. Plausible ranges of estimtes of benefits and costs
shoul d be provided where the estimate is sensitive to uncertain
paraneters, such as the rate of conpliance, the rate of
bi ol ogi cal recovery, or other relevant vari abl es.

I V. 5. General Considerations in Devel oping the Analysis
| V. 5. a. For ecasti ng

Eval uation of alternative actions should be based on the
nmost likely conditions expected to exist in the future with and
w t hout the proposed managenent actions. The forecast uses
anal ysis of conditions expected to prevail w thout the proposed
rule. The expected conditions may well differ fromthe existing
condi ti ons.

Forecasts should be made for selected years over the period
of the analysis (see section c below) to indicate inpacts of
changes in econom c and other conditions. During the period of
analysis, if national or regional economc conditions are
expected to change significantly, the changes should be factored
into the analysis, if possible. For exanple, in the analysis of
short-termeffects, such factors as resource availability,
utilization, and nobility nmay be considered in the anal yti cal
f ramewor K.

| V. 5. b. D scount Rates

The costs and benefits that result fromregul ations usually
occur at different tinmes. Capital investnents and sone costs
required by regulations tend to be concentrated at the outset,
whereas benefits often occur at |ater dates. Sone nethod nust be
used to permt conparisons between costs and benefits that have
different tinme profiles. Discounting, which transforns future
benefits and costs into "present values," should be utilized
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where appropriate. Direct conparisons between costs and benefits
incurred at different time periods can then be nade. The soci al
di scount rate used in an econom c analysis may differ fromthe
interest rate used in a private accounting anal ysis.

The O fice of Managenent and Budget (QOVB) has provi ded
"Q@ui delines and Discount Rates for Benefit-Cost Anal ysis of
Federal Prograns” in Crcular Nunber A-94 distributed by
Transm ttal Menorandum Nunber 64 (COctober 29, 1992). This
Crcul ar specifies certain discount rates that will be updated
annual ly when the interest rate and inflation assunptions in the
budget are changed. The goal of this circular is to pronote

efficient resource allocation through well-informed deci si on-
maki ng by the Federal Governnent. |t provides general guidance
for conducting benefit-cost and cost-effectiveness anal yses. It

al so provides specific guidance on the discount rates to be used
in evaluating Federal prograns whose benefits and costs are
distributed over tine. Copies of the Crcular may be obtained
fromthe OVB Publications Ofice (202-395-7332). This

i nformati on can al so be obtained fromthe OB web site at:

http://ww. whi t ehouse. gov/ QvB/ ci rcul ars/ a094/ a094. ht ni

Section 8.b.1. of the Crcular specifies a real discount rate of
7 percent for conputing net present value (NPV) when doing
constant-dol | ar, benefit-cost anal yses of proposed investnents
and regul ations. Please note that the rates presented in
Appendix Cto OVMB Circular No. A-94 do not apply to regulatory
anal ysis or benefit-cost analysis of public investnent. They are
to be used for |ease-purchase and cost-effectiveness analysis, as
specified in the CGrcular. Refer to “Mnorandumfor the Heads of
Departnents and Agenci es” of February 9, 2000 (M 00-06, 2000

Di scount Rates for OMB Circular No. A-94). This nmenpo can be
obt ai ned at:

http://ww. whi t ehouse. gov/ OVB/ menor anda/ mD0- 06. ht ni

The OMB circul ar encourages the analyst to present sensitivity
anal yses using other discount rates if the use of such
alternative rates can be justified. An alternative that is often
used is the social rate of time preference®. Special approaches

° The social rate of tine preference reflects the discount rate at
which society is indifferent between a paynent now and a correspondi ngly
| arger paynent in a future year. It may be lower than the average rea
return on investnent because, as a result of taxes and ot her
di stortions, individuals do not receive the full return on their
i nvestnments. Mbst anal ysts use the average real rate on long-term
Treasury bonds to represent the social rate of tinme preference. For the
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may al so be appropriate when conparing benefits and costs across
generations. One approach is to follow the discounting nethod

di scussed above, but to address the inter-generational equity and
fairness issues explicitly rather than by nodifying the di scount
rate.

| V. 5. c. Period of Analysis

A general guideline for the period of analysis cannot be
established for all fishery managenent actions since there is
such a wide diversity of possible situations and neasures to be
dealt with. The analyst should determ ne the appropriate period
over which the analysis wll be conducted, but, in all cases, he
or she should provide an explanation of the specific period
chosen that conforns to accepted benefit-cost analysis practices.
For exanple, the period of analysis could reflect the tine it
takes for the fishery to nove fromits initial equilibriumalong
t he expansion path to the final equilibriumpoint (including the
time needed for the present value of costs and benefits to
approxi mate zero) due to the adoption of the proposed regul ation,
hol ding all other influence constant. |In sone cases, the |ack of
necessary data will [imt the period of analysis. However, a
reasonabl e attenpt should be nade to conduct the analysis over a
sufficient period of tine to allow a consideration of al
expected effects. Choosing a period of analysis that is too
short may bias the analysis toward costs, where costs are
incurred in the short-termand benefits are realized later. The
period of the analysis should be the sane for each alternative,
including the "no action"” alternative (i.e., all alternatives
shoul d be anal yzed over the tine frane that is appropriate for
the alternative having the | ongest stream of costs and/or
benefits).

| V. 5. d. Ri sk and Uncertainty

The results of econom c inpact anal yses shoul d be exam ned
to evaluate the uncertainty inherent in the data or in various
assunptions. Areas of sensitivity should be described clearly so
t hat deci sions can be made with know edge of the degree of
reliability of the information presented. Situations of risk are
defined as those in which the potential outconmes can be descri bed
in reasonably well-known distributions of benefits and costs.
Situations of uncertainty are defined as those in which potenti al
out cones cannot be described with known probabilities. Reducing
risk and uncertainty may involve increased costs or |oss of
benefits. The benefits and costs of reducing risk and
uncertainty should be considered in the anal ytical and deci sion-

| ast 15 years, this rate has been in the range of 3 to 5 percent.
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maki ng process.

Three fundanental types of analyses are possible. First,
areas of risk and uncertainty can be qualitatively descri bed.
These qualitative descriptions are especially appropriate when
reliable econom c data or anal ytical nodels are unavail abl e.
Second, a formal sensitivity analysis can be conducted in which
i nportant paraneters are systematically varied and the inpact on
expected econom c effects evaluated. Sensitivity analysis nost
frequently varies key variables one at a tinme. Third, a formal
ri sk analysis can be conducted through Monte Carlo sinmulation. A
formal risk analysis provides expected val ues and distributions
for a given probability distribution. A key consideration is the
possi bl e correl ati on anong vari abl es and the appropriate | evel of
aggregation of variables. The use of conservative or best
estimates or the use of a risk prem um added to the soci al
di scount rate is not reconmmended.

I V. 6. | nf ormati on Requirenents

The regul atory anal ysis should indicate how t he inportant
performance characteristics of the fishery wll Iikely change
over the short- and long-run, if --
. There are no changes in the regul ations; and
. The sane vari abl es change with each selected alternative.

G ven the anal ytical requirenents of the Magnuson- Stevens
Act and ot her applicable |laws, an econom c analysis related to
t he performance of the relevant commerci al and recreational
users, non-consunptive users, processing sector, and retail or
ot her market sectors is needed for the sane period of tinme as the
bi ol ogical estimates. At a mininmum a qualitative analysis
shoul d di scuss the rel ati ve magni tude of changes in perfornmance.
The qualitative conponents of the analysis should be repl aced
with quantitative conponents when this is the appropriate option.
I nformation should be tailored to the sector(s) being anal yzed,
i ncludi ng comrerci al fishing and processing, recreational and
subsi stence fishing, and non-consunptive uses of fishery
resources. Exanples of the information that should be provided
inan RIR, if relevant to the analysis, may include the
fol | ow ng:

. Expected | evel s or changes in participation (nunber of
fishing vessels and/or anglers, etc.) and activity (nunber
of fishing trips, days at sea, etc.).

. Expected | evel s or changes in harvests (conmerci al
recreational, and subsistence) and their distribution by
sector.

. Expected | evel s or changes in non-consunptive availability
of the resource.

. Expected changes in prices (commercial ex-vessel prices and
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recreational access prices (e.g., charter fees)).

. Expected changes in harvesting costs (fixed and vari abl e
costs, including capital and | abor costs), as well as
equi val ent costs for non-consunptive use activities.

. Expected | evel s and costs of processing.

. Expected changes in benefits or costs incurred by specific
user groups, including effects on small entities.

. Expected effects on enpl oynent.

. Expected effects on profits, conpetitive position,

productivity or efficiency of individual fishernen, user
groups, or fishing communities.

. Expected effects on the reporting burden.

. Expected i npacts on recreational and subsistence use,
i ncl udi ng changes in participation and catch rates and, to
the extent practicable, their consunmer surplus; for
subsi stence fishing, food and cultural availability.

. Expect ed managenent and i nplenentation costs attributable to
t he action, including enforcenment costs.

. Expected effects on non-consunptive use val ues.

. Expected effects on fishing capacity.

The above factors should be addressed in sufficient detai
to enable the increnental economc effects associated with each
alternative to be determ ned.

V. 7. Anal ytical Procedures

In general, the conplexity of the analytical framework that
shoul d be used depends on the scope and magni tude of the problem
t he nunber of regulatory alternatives, and the ability to neasure
the econom c effects.

Ceneral |y accepted net hodol ogi es shoul d be used in
determ ning the econom c effects of each selected alternative.
Speci fic methodol ogi es for exam ning the econom c effects of
al ternati ve managenent actions are not detail ed here because such
nmet hodol ogi es are well docunented el sewhere (see bibliographic
references and suggested readings for literature on
met hodol ogi es).

V. 8. Anal ysis of Franmework Managenent Measures

The purpose of a franework neasure is to "build in"
flexibility to provide the opportunity to adjust to problens
caused by the natural variability of a fishery and/or the |ack of
conplete information early in the decision-making process.

NMFS Operational Guidelines for the Fishery Managenment Pl an
Process require that every franework neasure be anal yzed and that
the anal ysis be available to the public for corment at sone tine
prior to inplenmentation. The analysis nmay be provided at the
same time the framework is added to the FMP, or it may be
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provi ded subsequently when the franework action is actually
taken. The extent of analysis, notification, and coment
required will depend on the specificity and anal ysis provided
when the framework was established.

The critical decision points where flexibility is required
must be identified in framework neasures. Also, the exact manner
in which the franework will allow decisions to be nmade at those
poi nts nust be described. It is necessary to show how this
framework and its decision process will affect expected or
average val ues of the inportant variables under various
managenent al ternatives.

When no further analysis is provided for proposed neasures
under a framework action, the analyst should clearly show that
the current situation in the fishery has not changed fromthe
time the anal yses were done and that the specific regulatory
action to be taken under the franmework was anal yzed adequately.

V. REGULATORY FLEXI BI LI TY ACT PROCESS AND ANALYSI S

The purpose of the RFA (5 U.S.C. 601 et seq.) is to
establish a principle of regulatory issuance that agencies shal
endeavor, consistent with the objectives of the rule and of
applicable statutes, to fit regulatory and informational
requi renents to the scal e of businesses, organizations, and
governmental jurisdictions subject to regulation. To achieve
this principle, agencies are required to solicit and consider
flexible regulatory proposals and to explain the rationale for
their actions to assure that such proposals are given serious
consi derati on.

Wth the exception discussed bel ow, the RFA requires
agencies to conduct an Initial Regulatory Flexibility Analysis
(IRFA) and Final Regulatory Flexibility Analysis (FRFA) for each
proposed and final rule, respectively. The IRFA and FRFA are
designed to assess the inpacts various regulatory alternatives
woul d have on small entities, including small businesses, and to
determ ne ways to mnimze those inpacts. Under the RFA an
agency does not need to conduct an IRFA or FRFA if a
certification can be nmade that the proposed rule, if adopted,
wi |l not have a significant econom c inpact on a substantia
nunber of small entities.

It should be enphasi zed that the RFA does not require that
the alternative with the | east cost or with the |east inpact on
smal| entities be selected as the preferred alternative. The RFA
does not contain any decision criteria; instead the purpose of
the RFAis to informthe agency, as well as the public, of the
expected econom c i npacts of the various alternatives contained
in the FMP or amendnent (i ncluding framework managenent neasures
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and other regulatory actions) and to ensure that the agency
considers alternatives that mnimze the expected inpacts while
nmeeting the goals and objectives of the FMP and appli cabl e
statutes. Note that, when an FRFA is prepared, it nust include a
statenent of the factual, policy, and | egal reasons for selecting
the alternative adopted and explain why each of the other
significant alternatives that mnimze the expected economc
inpacts on small entities was rejected.

A good regulatory flexibility analysis wll ensure that --

. Reasonabl e alternatives fromanong which to select a
proposal are identified.

. The proposal selected reflects a wi se choice from anong
reasonabl e alternatives.

. Managers have fair warning whether their proposal wll
generate | oud conpl ai nt.

. The proposal conpetes well against other social goals,
regardl ess of legislative mandates, in |ight of other
adm nistration priorities.

. The proposal will nove rapidly through the regulatory
process at OVMB and SBA's O fice of Advocacy.

. The proposal is likely to withstand | egal chall enges.

There is sone uncertainty as to whet her an RFAA nust address
the inpacts of a proposed rule on only small entities subject to
the regulation (i.e., small entities to which the rule wll
apply) or on all small entities that are affected by the
regul ation. The uncertainty results fromthe use of such
| anguage as “small entities to which the proposed rule wll
apply,” “small entities that will be subject to the regulation,”
“ the inpact of the proposed rule on small entities,” and “a
significant econom c inpact on a substantial nunber of snall

entities.” NMS interpretation places an outer imt on the
nunber of entities that the anal ysis should consider as only
those to which the rule will apply. |In addition, this guidance

provi des for exam ning subsets of entities to which the rule wll
apply if the rule is likely to affect sone of those entities
differently than others. (See section V.1. “Steps for Fulfilling
t he RFA Requirenents” for guidance on tiering.)

The i nportance of this anbiguity is decreased substantially,
if not elimnated, by the fact that E. O 12866 requires anal ysis
of the burden of regulations on snmall entities. This requirenent
is contained in the eleventh principle. Thus, if the economc
inpact on all small entities that would be affected by the
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proposed rule is analyzed in the RIR as required by E.O 12866,
t he RFAA need only anal yze the econom c inpact on small entities
to which the proposed rule will apply.

V.1. Steps for Fulfilling the RFA Requirenents

The steps for conducting the RFAA may be done in a nunber of
ways, With responsibilities shared anong the Councils, NWS
Regi ons and Centers, and Headquarter’s offices, but NMFS retains
the ultinmate responsibility to see that an adequate RFAA exi sts.

Part 121 of Title 13, Code of Federal Regul ations (CFR)
sets forth, by Standard Industrial Code (SIC) categories, the
maxi mum nunber of enpl oyees or maxi num average annual receipts a
busi ness may have to be considered a small entity. Provisionis
made for an agency to devel op i ndustry-specific definitions.
Under this provision, NVFS (with the approval of the Ofice of
Advocacy at the U. S. Small Business Adm nistration) established
criteria for businesses in the fishery sector to qualify as snal
entities. The Ofice of Advocacy at the U S. Small Business
Adm ni stration Size Cassification by SIC code is avail able on
the followng web site: ww. sba. gov/requl ati ons/siccodes/

The Regul atory Flexibility Act recogni zes and defines three
kinds of small entities: snmall businesses, snall organizations,
and smal|l governnental jurisdictions. The established size
standards are as foll ows:

Any fish-harvesting or hatchery business is a small business
if it is independently owned and operated and not dom nant
inits field of operation (including its affiliates) and if
it has annual receipts not in excess of $3.0 mllion.

For related industries involved in canned and cured fish and
seaf ood or prepared fish or frozen fish and seafoods, a
smal |l business is one that enploys 500 enpl oyees or fewer.

For the whol esal e industry, a small business is one that
enpl oys 100 or fewer.

For marinas and charter/party boats, a small business is one
wi th annual receipts not in excess of $5.0 nmillion.

A small organization is any not-for-profit enterprise that
is independently owned and operated and not dominant in its
field.

A small governnent jurisdiction is any government or
district wwth a popul ation of |ess than 50, 000.

Al though, at a mininmum the RFA requires a bifurcation
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between small and large entities, the analyst nay choose to
create classes or tiers fromanong the identified universe of
smal |l entities. The creation of separate classes of snal
entities may be appropriate when a regulatory action is expected
to have differential inpacts on firns based on their sizes or

ot her characteristics. For exanple, smaller vessels may be | ess
able to adapt to a regulatory action than | arger vessels due to
their limted range. At a mninmum the analyst is advised to

di stingui sh between small entities that, while subject to

regul ation, may or may not be affected because they may not be an
active fishery participant.
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V. 1. a. Certification Process

The Regul atory Flexibility Act allows Federal agencies to
deci de whether to conduct a full RFAA or to certify that the
proposed and/or final rule would not have a “significant econom c

i npact on a substantial nunber of small entities.” This
determ nati on can be nmade at either the proposed and/or final
rule stage. |If the agency can certify, it wll avoid doing an

| RFA, an FRFA, a “Small Entity Conpliance Guide” (GQuide), and a
periodic review of such rules.

The information fromthe PREE or from other rel evant
econom c analysis will indicate whether there is or is not a
factual basis to certify that the preferred alternative would not
have a “significant econom c inpact on a substantial nunber of
small entities.” Wen the first outcone is obtained, the agency
has the option of certifying.

The deci sion on whether or not to attenpt certification or
to apply certification criteria should be made after the final
decision on the preferred alternative. This wll ensure that
this process is done only once for a particular regulatory
action.

The NMFS Regional Admnistrator/Ofice Director, using
anal yses and rationale provided by the Council or NMFS, prepares
a menorandum fromthe Chief Counsel for Regulation (CC/ Regs) of
t he Departnent of Commerce to the Chief Counsel for Advocacy of
the Ofice of Advocacy at the U S. Small Busi ness Adm nistration
(SBA) certifying and setting forth the factual basis for the
certification. Generally, the body of the letter is quoted in
the classification section of the proposed rul emaking. The
CC Regs will sign and transmt the certification to SBA at the
time the notice of proposed rul emaking or final rulemaking is
published in the Federal Register, along with a statenent
provi ding the factual basis for such certification.

“Boi | erplate” notice | anguage should not be used by the
agency in its statenent on the factual basis for a certification
or in the equally inportant ancillary requests for public
cooment. |If the agency has conducted the appropriate anal ysis,
it can offer clear, concise, declarative statenents that address
each of the six points below and reflect the specifics of the
proposed rul e.

The O fice of Advocacy at the SBA reconmends that the
certification statenent include the foll ow ng:

1. A statenent of basis and purpose of the rule. This
shoul d include the statutory basis for the regul ation,
and the objectives of the rule including a brief
description of the context.

2. A description and estimte of the nunber of small
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entities to which the rule applies. This should
descri be how the universe of regulated entities was
determ ned (and segnented) and details on the rel evant
econom ¢ and functional characteristics of those
entities. This elenent should provide clear
informati on on the range and scope of the regul ation
and the anal ysis which supports the certification.

3. An estimate of econom c inpacts on snmall entities, by
entity size and industry. This should include the
rationale for the certification decision, based on the
criteria specified in the next elenent, as well as a
summary of the basic anal ysis supporting that
determ nation. The enphasis is on financial analysis
rat her than econom c (opportunity cost) analysis, per
se, although, in sone circunstances, the two may differ
slightly. The analysis should be presented in a manner
whi ch enhances public review.

4. An explanation of the criteria used to eval uate whet her
the rule would inpose “significant econom c inpacts”.
These gui del i nes suggest two criteria to consider in
determ ning the significance of regul atory inpacts,
narel y, disproportionality and profitability®  These
criteria relate to the basic purpose of the RFA i.e.,
to consider the effect of regulations on smal
busi nesses and other small entities, recognizing that
regul ations are frequently unable to provide short-term
cash reserves to finance operations through several
mont hs or years until their positive effects start
paying off. If either criterionis net for a
substantial nunber of small entities, the rule should
not be certifi ed.

D sproportionality. Do the regul ati ons place a
substantial nunber of small entities at a significant
conpetitive disadvantage to large entities? If the
answer is “Yes,” the rule should not be certified.
Whenever a disproportional effect on profits, costs, or
net revenues is expected to occur for a substanti al
nunmber of small entities, the test is adjudged to be
met, and the rule should not be certified.

This criterion conpares the effect of the regulatory

® The concept of profitability nmay not be appropriate for a non-profit
smal | organi zation or a small government jurisdiction. For these groups,
di sproportionality may be the appropriate standard.
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action between small and |l arge entities (using the SBA
approved size definition of “small” entity), not the

di fference between segnents of snmall entities’.

However, if an appreci able segnent of snmall entities is
di sproportionally affected relative to large entities,
even if the average small entity is not affected, the
test would be adjudged to be net, and the rule should
not be certified.

Profitability. Does the regulation significantly
reduce profit for a substantial nunber of snall
entities? |If the answer is “Yes,” the rule should not
be certifi ed.

The thrust of the analysis should be short- and nedi um
termin nature. Wile 1 year may be consi dered short-
term the analyst may consider shorter periods, e.g., 6
mont hs for which the fishery is open, or |onger
periods, e.g., 2 years after which the regul ation
sunsets. \Wichever period is selected, the anal yst
nmust provide a rationale for that choice as well as a
di scussion of how the findings may be affected by the
choi ce.

Profit is a wdely used termand is generally
understood to be the result of subtracting costs from
gross receipts over a period of tine. Defined in this
manner, calculation of profit wll be affected by

di fferences in both cost accounting conventions and
accounting conventions applied to gross receipts. 1In
general, the analysis should focus on the ability of
the firmto nmeet both short-term (operating costs plus
paynments on other short-termobligations) and | ong-term
debt (principal and interest paynents on plant and

equi pnent) obligations using generally accepted
accounting practices (GAAP) for the regul ated industry.
The sel ected accounting practices wll depend upon
avai |l abl e data. \Whichever accounting rules are

sel ected, the anal yst nust describe the assunptions and
shoul d di scuss how the findings may be affected by

t hese assunpti ons.

Utimately, the question the RFA analysis needs to
answer is whether in the short- and nediumterm the
costs (or reduction in revenues) inposed by the

regul ati on can be absorbed by the firm (due to higher

t han average profitability) or passed on to its
custoners. |If these costs (or reductions in revenues)

7Ir’rpacts within segnments of small entities can be eval uated by the
second criterion.
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V. 1.

cannot be absorbed so that either profits are reduced
significantly or the solvency (ability to nmeet |ong
term debt paynents) of a substantial nunber of small
entities is clearly threatened, then the inpact of the
rule is significant and the agency should not certify.

An explanation of the criteria used to eval uate whet her
the rule would inpose inpacts on “a substantial nunber”
of small entities.

The term “substantial nunber” has no specific statutory
definition and the criterion does not lend itself to
obj ecti ve standards applicable across all regulatory
actions. Rather, “substantial nunber” depends upon the
context of the action, the problemto be addressed, and
the structure of the regulated industry. The SBA casts
“substantial” within the context of “nore than just a
few or De Mnims (“too fewto care about”) criteria®
In some cases consideration of “substantial nunber” may
go beyond nerely counting the nunber of regul ated snal
entities that are inpacted significantly. A fishery
may have a | arge nunber of participants, but only a few
of them may account for the majority of landings. |In
such cases, a substantial nunber of small entities may
be adjudged to be significantly inpacted, even though
there may be a |l arge nunber of insignificantly inpacted
smal | entities.

CGenerally, arule is determned to affect a substanti al
nunber of entities if it inpacts nore than just a few
smal| entities. In a borderline case, the rule’ s effect
on the structure of the regulated industry or the
controversiality of the rule mght tip the balance in
favor of determ ning that a substantial nunber of
entities woul d be affected.

A description of, and an explanation of the basis for,
assunptions used. This should describe the data
sources and anal ytical nethods used in the anal yses,
variability, and uncertainty in the cost and revenue
estimates, explain the assunptions used, and indicate
the extent to which the results were affected by those
assunpti ons.

Initial Requlatory Flexibility Anal ysis

8 see page 18, U. S. Small Business Admi nistration, Ofice of Advocacy,

“The Regul atory Flexibility Act: An Inplenentation CGuide for Federa

Agenci es, ”

1998.
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In addition to the econom c inpact analysis, Section 603 (b)
of the RFA identifies the elements that should be included in the
| RFA. These are as foll ows:

A description of the reasons why action by the agency is
bei ng consi der ed.

A succinct statenment of the objectives of, and | egal basis
for, the proposed rule.

A description and, where feasible, an estimate of the nunber
of small entities to which the proposed rule will apply.

A description of the projected reporting, record-keeping,
and ot her conpliance requirenents of the proposed rule,
including an estimate of the classes of small entities which
Wl be subject to the requirenents of the report or record.

An identification, to the extent practicable, of al
rel evant Federal rules, which may duplicate, overlap, or
conflict wwth the proposed rule.

Each | RFA shall also contain a description of any
significant® alternatives to the proposed rule which acconplish
the stated objectives of applicable statutes and which m nim ze
any significant econom c inpact of the proposed rule on snal
entities. Consistent with the stated objectives of the
applicable statutes, the analysis shall discuss significant
alternatives such as --

The establishnment of differing conpliance or reporting
requi renents or tinetables that take into account the
resources available to small entities.

The clarification, consolidation, or sinplification of
conpliance and reporting requi renents under the rule for
such small entities.

The use of performance rather than design standards.

An exenption from coverage of the rule, or any part thereof,
for such small entities.

® Note that the selected alternatives are those that the Councils or

NMVFS consider to be significant alternatives.
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The | RFA should estimate the costs associated with each of
the selected alternatives and identify the classes of snal
entities that will be subjected to the costs. The relevant costs
i nclude both direct conpliance costs, reporting, record-keeping,
and other adm nistrative costs. Note that conpliance costs are
broadly defined to include the value of forgone fishing
opportunities, increased operating costs, and costs associ ated
wi th higher levels of debt servicing. The |IRFA should conpare
the costs of conpliance for snmall and large entities to determ ne
whet her any small entities are disproportionately affected. |If
all entities in the industry are small entities, the costs
i nposed on the typical, representative, nedian, or average entity
in a particular segnent of the industry should be anal yzed. The
resulting effects of business closures on production and
enpl oynent in each segnent should be estimated. The effects on
participants in other fisheries in terns of disruption of fishing
practices and dislocation fromcustomary fishing | ocations should
be considered in the RIR, if those entities are not directly
regul ated by the proposed action. Also, the effects on rel ated
whol esal e and service industries should be considered in the RIR
if those entities are not directly regulated by the proposed
action. This should be done for each selected alternative to the
extent practicable.

The di scussions in the follow ng two paragraphs refer to
process rather than analysis. Since the regul atory devel opnent
process varies by region, in sone cases the analyst would not be
involved in the process described below. In cases in which the
anal yst is a Council staff nenber, he or she would |ikely be
involved in this process.

As indi cated above, the RFA requires consideration of
alternatives that acconplish the stated objectives of the
applicable statutes and that m nimze any significant economc
i npacts on small entities. The IRFA should identify any
significant alternatives that would m nimze econom c inpacts on
small entities, if such alternatives exist. The RFA requires
that the alternatives be part of the IRFA to ensure that the
public will have adequate opportunity to comrent on themand to
suggest other alternatives. |If there is an alternative with |ess
of an inpact on small entities that neets the stated objectives,
the | RFA shoul d explain why the preferred alternative was
sel ected over the alternative with | ower inpact.

A rational e should be provided to explain any unavoi dabl e
adverse effects on small entities that are necessary to achieve
the objectives. For docunents that are prepared by the Councils,
if a Council fails to fully conply with the RFA requirenments for
an | RFA, NVFS may elect to return a Council’s recommendati on as
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i nconpl ete or may suppl enent a Council’s | RFA subm ssion by
addi ng | anguage to the preanble of the proposed rule. 1In such an
instance, the IRFA will be considered to consist of a Council’s
subm ssion as suppl enented by the preanble.

V.1l.c. The Final Regulatory Flexibility Analysis

An agency must prepare a Final Regulatory Flexibility
Analysis (FRFA) if it has published in the Federal Register a
general notice of proposed rul emaki ng, unless the agency
certifies that the rule, if adopted, wll not have a significant
econom c i npact on a substantial nunber of small entities. NWS
prepares the FRFA at the end of the public coment period. The
FRFA or a sunmary should normally be published in the Federal
Regi ster with the final rule.

Section 604(a) of the RFA identifies the el enents that
should be in the FRFA in addition to the anal ysis of inpacts:

. A succinct statenent of the need for, and objectives of, the
rul e.
. A sunmary of the significant issues raised by the public

comments in response to the |RFA, a sunmary of the
assessnent of the agency of such issues, and a statenent of
any changes made in the proposed rule as a result of such
conment s.

. A description and an estimte of the nunber of snal
entities to which the rule will apply or an expl anati on why
no such estimate is avail abl e.

. A description of the projected reporting, record-keeping,
and ot her conpliance requirenents of the rule, including an
estimate of the classes of small entities which will be
subject to the requirenent and the type of professional
skills necessary for the preparation of the report or
record.

. A description of the steps the agency has taken to mnim ze
the significant econom c inpact on small entities consistent
with the stated objectives of applicable statutes, including
a statement of the factual, policy, and | egal reasons for
selecting the alternative adopted in the final rule and the
reason that each one of the other significant alternatives
to the rule considered by the agency was rejected.

The FRFA may be based on the | RFA but should reflect new

Page 33



dat a devel oped during the comment period and conply with the
above requirenents. Oten, in order to conply, the FRFA w ||
consi st of the I RFA and of portions of the preanble to the final
rule.

The remai ning sections deal with process rather than
analysis. Since the regul atory devel opnent process varies by
region, in sone cases the analyst would not be involved in the
process described in the remaining sections. In other cases
where the analyst is a council staff nenber, he or she would
likely be involved in this process.

V.2. Small Entities Conpliance Guide

For each final rule or group of related rules for which an
agency is required to publish an FRFA, the agency is now required
to publish one or nore guides to assist small entities in
conplying with the rule. A “Small Entity Conpliance Cuide”
(GQuide) nmust explain the actions a small entity is required to
take to conply with the rule or group of rules. The Guide is to
be witten using sufficiently plain | anguage so that it can be
understood by regulated small entities. An agency’'s Guide is not
subject to judicial review. However, in any civil or
adm ni strative enforcenent action against a small entity for a
regul atory violation, the content of the Guide may be consi dered
as evidence of the reasonabl eness or appropriateness of any
proposed fines, penalties, or damages.

V.3. Waiving or Delaying the Preparation of an RFAA

The requirenment to prepare sone or all of an |IRFA may be
wai ved or del ayed by an agency head when an energency nakes
conpliance inpracticable. To effectuate such a delay or waiver,
a notice nust be published in the Federal Reqgister, no later than
the date of publication of the final rule. That publication nust
include a witten finding, with reasons therefore, that the final
rule is being promulgated in response to an energency that makes
tinmely conpliance with the requirenents to prepare an | RFA
i npracticabl e.

An agency head may del ay conpletion of an FRFA up to 180
days after the final rule is published in the Federal Reqister,
by publishing in the_Federal Reqgister, no later than the date of
publication of the final rule, a witten finding, wth reasons
that the final rule is being pronulgated in response to an
energency that makes conpliance with the requirenents to prepare
an FRFA inpracticable. Note that preparation of an FRFA may not
be waived. The rule will |apse and have no effect if an FRFA is
not prepared within this tine period. Further, the rule may not
be re-pronul gated until an FRFA has been prepar ed.
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V.4. Relationship of the Requlatory Flexibility Act to

O her Applicable Law

The RFA requires that the agency identify and consi der
alternatives that mnimze the inpacts of a regulation on snal
entities subject to the regulation, but it does not require that
t he agency select any particular alternative, such as the
alternative with the |l east cost or with the |east inpact on snal
entities. However, if there is an alternative (other than the
preferred) with |l ess of an inpact on small entities, rationale
nmust be provided for selecting the preferred over that
alternative. Section 606 of the RFA (5 U. S.C 606) states that
the requirenents to prepare an | RFA and an FRFA do not alter
st andards ot herw se applicable by |aw to agency acti on.
Regardl ess of the requirenment to conduct an RFAA (or, for that
matter, an RIR), the regulatory action taken nmust be consi stent
with the Magnuson-Stevens Act and with other applicable | aw

V.5. Involvenent of Small Entities in the Rul emaking

The RFA mandates that, if a rule will have a significant
econom ¢ inpact on small entities, the agency involved wll take
steps to assure that small entities will have an opportunity to
participate in the rul emaki ng. Possible steps suggested by the
RFA include the foll ow ng:

. Provi di ng a statenent acconpanyi ng an advance notice of
rul emaki ng that the proposed rule m ght have a significant
econom c i npact on a substantial nunber of small entities.

. Publ i shing a notice in publications likely to be obtained by
smal | entities.

. Directly notifying affected parties, including
representatives of participants in adjacent areas.

. Conducti ng open conferences or public hearings, intending to
i nclude representatives of fisheries that m ght be affected
by possible regul atory changes. The chances of public
acceptance of fishery regulations are inproved by invol ving
all concerned/affected groups in all phases of the process,

i ncl udi ng data col |l ection.

The Magnuson- St evens Act process provides for public
participation in FMP and anendnent devel opnent. Public input
(itncluding small entities) is provided throughout the regul atory
devel opment process through Council nenbers who represent coastal
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states, industry, and environnental groups; Advisory Panels;
Scientific and Statistical Commttees; Social and Econom c
Panel s; Pl an Devel opnent Teans; and ad hoc conm ttees that
Councils or the Secretary appoint when necessary. Public
notification of each of these neetings is required, and public
testinmony is routinely taken. Further, sonme public neetings are
recorded, and neeting summaries may be prepared. A record of the
nunmber of opportunities for small entity input may be constructed
by listing the dates and | ocations of each public neeting held in
whi ch the proposed regul ati on was di scussed. This record nmay be
enhanced by including neeting summaries, attendance lists, and
key issues identified by small entities. |In many cases, this
will satisfy the RFA requirenments for public input (which nmust be
docunented in the FRFA).

V.6. Periodic Review of Significant Rules

Section 610 of the RFA requires agencies to plan for the
periodic review of agency-issued rules that have or will have a
significant econom c inpact on a substantial nunber of snall
entities. The purpose of this reviewis to determ ne whether
such rul es should be continued w thout change, anended, or
resci nded, consistent with the stated objectives of the
applicable statutes. In reviewng the rules to mnimze any
significant econom c inpact of the rule on a substantial nunber
of small entities, the RFA requires consideration of the
foll owi ng factors:

. The continued need for the rule;

. The nature of conplaints or comments received concerning the
rule fromthe public;

. The conplexity of the rule;

. The extent to which the rule overlaps, duplicates, or

conflicts with other Federal rules, and, to the extent
feasible, with State and | ocal governnental rules; and

. The length of time since the rule has been evaluated or the
degree to which technol ogy, econom c conditions, or other
factors have changed in the area affected by the rule.

Al though it is not necessarily the responsibility of the
anal yst to conduct the periodic review, the analyst may be called
upon to provide information needed for the review, specifically
regarding the first and last factors |listed above.
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Appropriate analysis during the early stages of a Council’s
or NMFS deci sion-nmaki ng process, as proposed in these
guidelines, will help to assure that the alternatives chosen wl|
be the ones that appear nost likely to achieve the managenent
obj ectives. However, variability in environnmental or biol ogical
factors, fishing effort and practices, markets, the condition of
t he econony, or other factors may lead to results that are
different fromwhat was expected when the managenent action was
i npl enent ed.

Monitoring the success of the managenent action and the
factors that influence that success would facilitate the periodic
review of rules. In addition, it would provide information that
woul d i nprove the ability of the Councils and NMFS to devel op
nore effective fishery managenent regul ations and to assess the
econom c effects of existing and proposed regul ati ons.
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Appendi x A provides sumraries of the legislative
requi renents for the National Environnmental Policy Act (NEPA),
Magnuson- St evens Fi shery Conservation and Managenent Act
(Magnuson- St evens Act), Unfunded Mandates Reform Act (UVRA),
Congr essi onal Revi ew of Agency Rul emaki ng, Endangered Species Act
(ESA), and Marine Manmal Protection Act (MVPA).

Nat i onal Environnmental Policy Act

The NEPA (42 U. S.C. 4371 et seq.) requires a report on any
proposed maj or Federal actions significantly affecting the
quality of the human environnment. The National Cceanic &

At nospheric Adm nistration (NOAA) policy requires NEPA anal ysis
for significant fishery actions. The required analysis includes
eval uation of the following: (1) fishery inpact on species

prot ect ed under the Endangered Species Act and the Marine Mamal
Protection Act, and (2) inpacts on non-target fish species (e.g.,
bycatch or other incidental fishing nortality), and on fishery
habi t at s.

Oten, the first step in conplying wwth NEPA is to conduct
an Environnental Assessnent (EA), which is a brief analysis of
the environnmental inpacts of the proposed action and its
alternatives, including sufficient evidence to determ ne whether
the action may have a significant inpact on the human
environnent. Alternatively, if it is clear that the proposed
action wll have significant inpacts, the agency may prepare an
Environnental |npact Statenent (EI'S) without first preparing an
EA. If the EA indicates the action will have no significant
i npact, including econom c inpacts, on the human environnent, a
Finding of No Significant Inpact (FONSI) is prepared. |If the
proposed action may result in significant inpact on the human
environment, an EISis required. An EISis a detailed report
t hat descri bes the proposed action, the need for action,
al ternatives considered, the environnent affected by the action,
and the environnental consequences of the proposed action and
reasonabl e alternatives (NOAA Adm nistrative Order 216-6).

Magnuson- St evens Fi shery Conservati on and Managenent Act and
t he National Standards

The Magnuson- Stevens Act (16 USC 1801 et seq.) requires the
devel opnent and i npl enentati on of conservati on and nmanagenent
measures to prevent overfishing, rebuild stocks, and pronote the
| ong-term health and sustainability of fisheries. Under section
303(a)(9) of the Magnuson-Stevens Act, any fishery managenent
pl an nust include a Fishery Inpact Statenent (FI'S), which
assesses, specifies, and describes the likely effects, if any, of
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t he conservation and nmanagenent neasures on participants in the
fishery or fisheries being managed, fishing comunities, and
participants in fisheries in adjacent areas. Analyses for FIS
requi renents shoul d i nclude assessnents and descriptions of the
econom ¢ and soci al inpacts of the proposed action on various
conponents of the fishery being managed, over the entire range of
the regul ated species, on participants in the fishery and in
ot her fisheries, and on fishing communities.

Ei ght of the ten national standards for fishery conservation
and managenent have inplications for econom c anal ysis:

1. National standard 1 requires that “Conservation and
managenent neasures shall prevent overfishing while achieving, on
a continuing basis, the optimumyield fromeach fishery for the
United States fishing industry;” where “optinmumyield’ is defined
internms of the amount of fish which will provide the greatest
overall benefit to the Nation.

2. National standard 2 requires that “conservation and
managenent neasures shall be based upon the best scientific
informati on avail able.”

3. National standard 4 requires that “Conservation and
managenent neasures shall not discrimnate between residents of
different states. |If it becones necessary to allocate or assign
fishing privileges anong various United States fishernen, such
allocation shall be (A) fair and equitable to all such fishernen;
(B) reasonably calculated to pronote conservation; and (C
carried out in such manner that no particul ar individual,
corporation, or other entity acquires an excessive share of such
privileges.”

4. National standard 5 requires that “Conservation and
managenent neasures shall, where practicable, consider efficiency
in the utilization of fishery resources; except that no such
measure shall have econom c allocation as its sole purpose.”

5. National standard 7 requires that “Conservation and
managenent neasures shall, where practicable, mnimze costs and
avoi d unnecessary duplication.”

6. National standard 8 states that “Conservation and
managenent neasures shall, consistent with the conservation
requi renents of this Act (including the prevention of overfishing
and rebuil ding of overfished stocks) take into account the
i nportance of fishery resources to fishing communities in order
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to (A) provide for the sustained participation of such
comunities, and (B) to the extent practicable, mnimze adverse
econom c i npacts on such comunities.”

7. National standard 9 requires that “Conservation and
managenent neasures shall, to the extent practicable, (A
m ni m ze bycatch; and (B) to the extent bycatch cannot be
avoided, mnimze the nortality of such bycatch.” NWS has
defined the term*“to the extent practicable” to include a
consideration of the effects of reducing bycatch and bycatch
nortality on the overall benefit to the Nation.

8. National standard 10 requires that “conservation and
managenent neasures shall, to the extent practicable, pronote the
safety of human |ife at sea.”

Unf unded Mandates Reform Act of 1995

The UVRA (Public Law 104-4) requires agencies to prepare a
report if a Federal rule that includes a Federal nandate may
result in the expenditure by state, local, and tribal governnents
in the aggregate, or the private sector, of $100 nmillion or nore
(adjusted for inflation) in any one year. The report nust --

1. ldentify the Federal |aw under which the rule is being
pr omul gat ed.

2. Provide a qualitative or quantitative assessnent of the
antici pated costs and benefits of the mandate, including an
anal ysis of the extent to which costs nmay be paid with Federal
financi al assistance and to which there are avail abl e Feder al
resources to carry out the mandate.

3. Provide estimates of the future conpliance costs of the
mandat e, any di sproportionate budgetary effects on particul ar
regions, state, local, or tribal governnments, urban or rural or
ot her types of communities, or segnents of the private sector

4. Provide estimates of the effect on the national econony
(e.g., on productivity, economc growh, full enploynent,
creation of productive jobs, international conpetitiveness).

5. Describe the agency’s consultation with el ected
representatives of the state, local, or tribal governnents.

6. Summmarize comments received.
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7. Summari ze the agency’ s eval uation of the comments.

8. ldentify and consider a reasonabl e nunber of
alternatives

It should be noted that UVRA has a decisional criterion that
t he RFA does not have. A Federal agency is required to sel ect
the alternative with the |l east cost or with the | east inpact.
Specifically, if a report is required, the agency nust select the
| east cost, nost cost effective, or |east burdensone alternative
t hat achi eves the objectives of the rule.

Congr essi onal Revi ew of Agency Rul enmaki ng

Under the Congressional Review of Agency Rul emaking Act (5
US C 801 et seq.), prior to pronulgating a rule, agencies are
required to submt to each house of Congress and to the
Comptrol l er General a copy of a proposed rule, a statenent as to
whether it is a major rule, and the proposed effective date of
the rule. If the rule is a mgjor rule, the Conptroller Genera
is required to report to Congress on whether the agency has
conplied with benefit-cost analyses required by E.O 12866, the
UVRF, the RFA, and any ot her applicable | aw or Executive O der.

Endanger ed Species Act

Section 7 of the ESA (16 U. S.C. 1531 et seq.) requires
Federal agencies to use their authorities to conserve endangered
and threatened species. The ESA does not provide for the
consi deration of economc inpacts in making species listing
decisions. Public coments are solicited before a final decision
is made on the listing. Critical habitat necessary for the
continued survival of a species may be designated at the tine a
species is listed. Wen designating critical habitat or issuing
rules to establish protective neasures, econom c inpacts nust be
considered. |If a proposed fishery managenent action may affect
an endangered or threatened species, a consultation nust be
conducted to ensure that the action is not likely to jeopardize
t he continued exi stence of the species or adversely nodify
critical habitat.

Marine Mammal Protection Act

The MWA (16 U. S.C. 1361 et seq.) recognizes that certain
speci es of marine mammal s are in danger of extinction or
depletion. It requires, anong other things, that neasures be
taken to replenish any species or population that has fallen
bel ow its opti mum sust ai nabl e popul ati on, and enacts a general
prohi bition on takes of marine manmal s.
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FI SHERY MANAGEMENT COUNCI L ACTI ONS

The flow chart and the explanatory text follow ng provide a
description of how the Council regulatory process typically
works. They are not a recommendati on on how the process shoul d
wor k.

Probl em I dentification, Options Paper, Scoping, & Public Input:

These steps are initiated when a problemis identified
t hrough the annual report to Congress on the status of fish
stocks, results from stock assessnents, environnental concerns,
public comments, etc. The Council prepares a scoping docunent
expl ai ning the problem and provides a nunber of options for
dealing with the problem This docunent goes through the public
scopi ng process to obtain public input on the options that woul d
be considered for solving the problem

Council Reviews Public Input, Approves Alternatives:

Thi s process enables the Council to select alternatives
(during Council neetings) to be included in the Fishery
Managenent Plan (FMP) or anmendnent. Usually the options are
narrowed down, but, sonetines, new options are added.

Prepare Public Hearing Docunent, Prelimnary Analysis, Public
Hear i ng:

The alternatives are well defined. Sonetinmes a preferred
alternative is selected. A prelimnary analysis is prepared to
i ndi cate expected inpacts of alternatives. A draft environnmental
assessnment (EA) or a draft environnental inpact statenment (DElS)
is prepared at this tine. |If a DEISis prepared, it is published
in the Federal Register (FR) with a 45-day coment peri od.
Comments on the DEIS are sent to the Council.
Note that the Prelimnary Regul atory Econom c Eval uati on ( PREE)
or simlar analysis recormended in the guidelines should be done
at this tine.
The docunent is taken to a series of public hearings. The nunber
of hearings depends on the nature of the problemand the
geographic extent of the fishery under consideration. The
Council’s Scientific & Statistical Commttee (SSC), Social &
Econom ¢ Panel (SEP), Advisory Panel (AP), and sim |l ar groups
review and provide comments on the draft docunent.
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Counci|l Reviews Public Coments, Selects Preferred Alternative,
Approves Docunent for Secretarial Review

This process could go through nore than one Council neeting.
Det ai | ed econom c analysis of the likely inpacts of the
alternatives should be available at this tine. The analysis
shoul d be done to neet the requirenents of E O 12866 and of
ot her applicable law. SSC, SEP, AP, and simlar bodies neet to
review neasures in the draft document. The Council takes public
comment at the neeting where the final vote is taken for the
subm ssion of the docunent.

Formal Regul atory Flexibility Anal ysis Process:

Once the requl atory docunent is approved for Secretari al
review, the analyst uses information provided in the economc
analysis to determ ne whether there is a factual basis to
recommend certifying that the preferred alternative would not
result in “significant econom c inpact on a substantial nunber of
small entities.” If this is possible, the anal yst does not
prepare an | RFA but provides the factual basis in the regul atory
docunent. The requlatory package is then transmtted to the
Regi onal Adm nistrator. However, if there is no factual basis to
recommend certification, the analyst prepares an | RFA which is
included in the package before transmttal.

Council Submts Regul atory Package for Secretarial Review

Thi s package could include the transmttal letter, final
FMP, FMP anmendnent, regulatory amendnent, with FEIS (if an DEIS
was prepared), an EA (if an DEIS was not prepared), an RIR an
RFAA with an IRFA (if one was prepared), or an annual
speci fications docunent; proposed rule, including the codified
section of the rule. |In sonme cases, the NMFS Regi on prepares the
proposed rule with the concurrence of the Council.

Regi onal Adm ni strator (RA) Reviews Regul atory Package:
During this review process, any serious deficiencies in the

anal ytical supporting docunents (i.e., lack of supporting
anal ysis for PRA requirenents or deficient R R |IRFA anal yses) for
the regul atory package are resolved with the Council. Sonetines

suppl enentary anal ysis or docunents are prepared.

RA Transmts |ssues Advisory (IA to Assistant Adm nistrator for
Fi sheries (F):

When the regul atory package is conplete, the RA sends an | A
to F providing a sunmary of major features of the nmanagenent
measures, outlining any controversial issues, and stating the
controversy. |If need be, HQ and RA discuss and resol ve issues.
Once resolved, F signs off on the I A and requests that RA
formally transmt regul atory package to HQ
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Formal Transmittal of Regul atory Package, Fornal Revi ew Process
Begi ns:

The day the package is formally transmtted is the day the
regul atory clock starts ticking. At this stage, the
FMP/ amendnent begi ns tracking through one process and the
regul ations track through another process.

Notice of Availability Published in the Federal Register (FR)
FMP/ Amendnent - Wthin 5 days, a notice of availability (NOA) is
published in the FR A comment period is open for 60 days from
the date of publication of the NOA. Public comments are
received. Comments could affect approvability of nmeasures
proposed in the FMP/anmendnent. At the end of the 60-day comrent
period, NMFS HQ has 30 days to approve, partially approve, or

di sapprove the FMP/ Anendnent .

Regul ations - During an initial 15-day period, NVMFS (HQ and the
Regi on) and NOAA General Counsel for Fisheries (NOAA - GCF)

eval uate the proposed rule to make sure the neasures it contains
are consistent with the FMP/ Amendnent, the Magnuson- Stevens Act
and other applicable law. |If the determnation is affirmative,
the proposed rule and its neasures continue to be reviewed and
processed by the Ofice of Sustainable Fisheries (F/ SF) and NOAA

- GCF for publication in the Federal Register. |If the
determ nation is negative, NVFS on behalf of the Secretary of
Comrerce notifies the Council in witing of inconsistencies and

provi de recommendati ons on revisions to nake the proposed
measures consistent with the FMP/amendnent, the Magnuson- Stevens
Act, and other applicable | aw (see section 304 of the Magnuson-
Stevens Act).

There is normally a 45-day comment period during which comrents
are solicited fromthe public. At the end of the coment period,
the NMFS Region conpiles all coments received and prepares
responses to those coments. NMFS responds to all comments

recei ved on the FMP/ anendnent and the rule. These comments could
pertain to the Magnuson- Stevens Act, including national

standards, E.O 12866, |RFA, NEPA, and to other applicable |aw
These conmments and responses are included in the final rule. |If
an | RFA has been already prepared, an FRFA is now bei ng prepared,
whi ch shoul d address comments pertaining to the | RFA and to any
changes in the analysis contained in the |RFA as a result of the
comments received. The final rule is published 30 days after the
end of the comment period. The final rule becones effective 30
days after it is published in the Federal Register unless there
is a waiver or an extension of the 30-day period.

Initial OVB C earance:
OMB reviews only those rule that it determ nes significant
under E. O 12866. NMWMFS prepares a |listing docunent for OVB which
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i ndi cat es whet her NVFS considers the rule to be significant or
not. This is sent to OMB during the initial evaluation of the
proposed rule (15-day period). |If OVMB concurs with NMFS that the
rule is not significant, the OVB review process ends at this
point. Because OVB can overrule NVFS determnation, if the rule
is significant, OVB advises the Ofice of General Counsel

[ Department of Commerce (OGC/ DOC) and OGC/ DOC i nfornms NMFS. OMVB
has to give cl earance before any proposed rule that is determ ned
to be significant is published. When the rule is determned to
be significant, the analysis goes through nore scrutiny by OMB to

ensure that the requirenents of E.O 12866 are net. |If any part
of the required analysis is mssing, OVB requests additional
analysis to correct this deficiency. |If OVB determnes that the

rul emeking is significant under E.O 12866, it al so reviews and
clears the final rule before it is published in the Federa

Regi ster. OWB usually reviews the rule only, but occasionally,
it reviews also the FMP or anendnent.

Smal | Busi ness Adm nistration (SBA):

The proposed rule, along wwth the IRFA (if one was prepared)
or the certification letter (if the agency decides to recommend
certification to O3/ DOC), is sent to the Chief Counsel for
Advocacy of the Small Business Administration at the sanme tine
the proposed rule is sent to the Ofice of Federal Rregister for
publication in the Federal Register. SBA has 45 days to comment.
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H GHLY M GRATORY SPECI ES FI SHERY MANAGEMENT ACTI ONS

The flow chart and the explanatory text follow ng provide a
description of how the H ghly Mgratory Species (HVS) regul atory
process typically works. They are not a recommendati on on how
t he process shoul d work.

Probl em I dentification, Scoping Docunment & Prelimnary Analysis:
These steps are initiated when a problemis identified
t hrough the annual report to Congress on the status of fish
stocks, results from stock assessnents, environnental concerns,
public comments, etc. The HVS Division within the Ofice of
Sust ai nabl e Fisheries (F/ SF) prepares a scopi ng docunent
expl ai ning the problem and provides a nunber of options for
dealing with the problem A prelimnary econom c anal ysis of the
expected i npact of the options is also prepared. Note that the
Prelimnary Regul atory Econom c¢ Eval uation (PREE) or simlar
anal ysis recommended in the guidelines should be done at this
time. The Advisory Panel neets to review the scoping docunent
before it goes out to public scoping.

Scopi ng and Public I nput

Thi s docunent goes through the public scoping process to obtain
public input on the options that would be considered for solving
the problem This process enables the HVS Division to sel ect
alternatives to be included in the Fishery Managenent Plan (FMP)
or anendnent. Usually the options are narrowed down, but,
Sonetinmes, new options are added.

Prepare Draft Fishery Managenent Pl an or Anendnent:

The alternatives are well defined. A preferred alternative
is selected. A draft environnental assessnent (EA) or a draft
environmental inpact statenent (DEIS) is prepared at this tine.

If a DEIS is prepared, it is published in the Federal Reqgister
with at | east a 45-day coment peri od.

The anal yst uses information provided in the prelimnary
econom ¢ analysis to determ ne whether there is a factual basis
to recommend certification that the preferred alternative would
not result in “significant econom c inpact on a substanti al
nunber of small entities.” |If this is possible, the anal yst
provi des the factual basis in the regulatory docunent. The
notice of availability is submtted for publication in the
Federal Register without the preparation of an IRFA. If there is
no factual basis to recommend certification, the anal yst prepares
an |RFA which is included in the package.

Formal Transmittal of Regul atory Package, Fornal Revi ew Process
Begi ns:
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The day the package is fornmally transmtted is the day the
regul atory clock starts ticking. At this stage, the FMP or
amendnent begi ns tracki ng through one process, and the
regul ations track through another process.

Notice of Availability Published in the Federal Register (FR)
FMP/ Amendnent - A notice of availability (NOA) is published in
the Federal Reqgister. A coment period is open for 60 days from
the date of publication of the NOA. Public comments are

recei ved. Comments could affect approvability of nmeasures
proposed in the FMP or anmendnent.

Regul ations - The HVSE Division prepares a draft proposed rul e,

whi ch NOAA General Counsel for Fisheries (NOAA - GCF) eval uates
to make sure the neasures it contains are consistent with the FW
or anmendnent, the Magnuson-Stevens Act and ot her applicable | aw
The proposed rule and its neasures continue to be revi ewed,
edited, and processed by the F/SF and NOAA - GCF for publication
in the Federal Register. There is a 60-day conmment period (which
may i nclude public hearings) during which cooments are solicited
fromthe public

Advi sory Panel Reviews Public Conment

An Advi sory Panel neeting is held during or toward the end
of the comment period to review public coments received to date
and to make recommendations to the NWVFS.

Preparation of Final Docunent

At the end of the public comment period, the HVS Division
conpiles all public comments and Advi sory Panel’s
recommendations. The HVS Division prepares responses to public
comments on the FMP or anendnent and the rule. These comments
could pertain to Magnuson-Stevens Act including national
standards, E.O 12866, |RFA, NEPA, and to other applicable |aw
These conmments and responses are included in the final rule. |If
an | RFA has been already prepared, an FRFA is now bei ng prepared.
The FRFA shoul d address comrents pertaining to the IRFA and to
any changes in the analysis contained in the IRFA as a result of
the public comments received. The final rule is published 30
days after the end of the comrent period. The final rule becones
effective 30 days after it is published in the Federal Reqister
unless there is a waiver, or an extension of the 30-day period.

Initial OVB C earance:

OMB reviews only those rule that it determ nes significant
under E. O 12866. NMWMFS prepares a |listing docunent for OVB which
i ndi cat es whet her NVFS considers the rule to be significant or
not. This is sent to OMB during the initial evaluation of the
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proposed rule (15-day period). |If OVMB concurs with NMFS that the
rule is not significant, the OVB review process ends at this
point. Because OVB can overrule NVFS determnation, if the rule
is significant, OVB advises the Ofice of General Counsel

[ Department of Commerce (OGC/ DOC) and OGC/ DOC i nfornms NMFS. OMVB
has to give cl earance before any proposed rule that is determ ned
to be significant is published. When the rule is determned to
be significant, the analysis goes through nore scrutiny by OMB to

ensure that the requirenents of E.O 12866 are net. |If any part
of the required analysis is mssing, OV requests additional
analysis to correct this deficiency. |If OVB determnes that the

rul emeking is significant under E.O 12866, it also reviews and
clears the final rule before it is published in the Federa

Regi ster. OWB usually reviews the rule only, but occasionally,
it reviews also the FMP or anendnent.

Smal | Busi ness Adm nistration (SBA):

The proposed rule, along wwth the IRFA (if one was prepared)
or the certification letter (if the agency decides to recommend
certification to O3/ DOC), is sent to the Chief Counsel for
Advocacy of the Small Business Administration at the sanme tine
the proposed rule is sent to the OFR for publication in the
Federal Register. SBA has 45 days to comrent.
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